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Executive summary

This report, Civil law aspects of environmental justice, publishes the conclusions of a six-month
project, the Envi.tonrﬁentallaw Study (ELS), which was grant-funded by the Sustainable
Development Unit at Defra in order to investigate aspects of access to environmental justice.
The ELS was itself a component of the Environmental Justice Project being co-ordinated by the

Environtmental Law Foundation (ELP), Leigh Day & Co. solicitors and WWEF-UK.

The primary purpose of the ELS was to begin to evaluate the effectiveness of environmental -
justice for comrﬁunit'ies and individuals experiencing environmental problems and how they ate
assisted by the present judicial system. It was carried out in three distinct parts: Part T was a
review of cases from ELF’s Advice and Referral Setvice. Part I was an evaluation of concluded
environmental cases from the County Courts and High Court of Justice in England and Wales

relating to private civil law matters. Finally, Part III was an analysis of reported environmental

law cases.

The review of. EvLF’s' A&R service highlighted one of the ’unique aspecfs of environmental law;
that the impact from one polluting activity or from a specific decision being taken often results
in 100’s if not 1000’s of people being potent'tﬁ]ly affected. The review itself found an average of .

869 people affected by each environmental problem.

The review of ELF’s equal opportunities monitoring programme found that, in terms of the

respondents’ financial status of those people contacﬁpg ELF, the lérgest majority stated that

they had incomes in the lowest mcoﬁe group (45% under £10,000) and over 65% stating that

they had annual incomes undet £15,000. The review also found that pebpie in the 51-60 yeat
. old age group wete the most frequent users of ELF’s service and it may well be that they are

most likely to consider taking legal or other action to resolve an environmental concern. The

gender of people being referred by ELF to its members were 54% male and 46% .female,_

although there was a clear trénd over the four year study petiod of an increase in the number of -
female respondents to the extent that by 2002 it was 50% male and 50% female respondeflts.

The single latgest ethnic group was English/Welsh which accounted for 85% of respoﬁdents.

‘There had been an increase in the number of Indian respondents contacting ELF over the study .
period but.rio Pakistani, Black African or Black Caribbean respondents after 1999, thg first year

considered by the study. - |
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The ELF review found that environmental concerns involved more than 21 discrete areas of
civil and public law. The area that the overwhelming majority of environmental concerns were
based upon was the land use planning system. Over 61% of all concerns related to decisions,
acts or omissions arising out of the Town and Country Planning regime. This was five times as

common as the next legal area, statutory nuisance.

Over one third of ELF referrals were regarded by the client as successful in that the
envirpnmental concern had been resolved. Of the concluded cases that were not regarded as

reaching a satisfactory outcome over 30% of respondents stated that they had been advised that

their case had merits but that they did not pursue the matter because of the cost in taking legal

action.

From the outcome of the Reported Cases Analysis, environmental action appeared to be
moderately successful; 47% of decisions were successful compared to 53% that were regarded as
unsuccessful in terms of environmental benefit. The most frequent court users accotding to the
reportéd'cases were residents, which accounted fqr 36% of claimants. Company or business
organisations made up 27%, local authorities 21%, Governmient agencies (eg, health »authorities)

7%0 and Non Governmental Organisations INGOs) 5%.

Thé results of the ELS questioned the effectiveness of the private civil law system in offering an
effective form of envuonmental protection. Most often, the only relief that can Leahsncaﬂy be
achieved is to financially compensation for someone with an interest in property and for
environmental harm that has a]_teady occurred. Moreover, there is no compulsion on a
successful claimant fo use the damages awarded to make good the environmental harm. It seems
that, in practice, private civil law remedies are ﬁot an adequate form of resbl‘ving environmental
aisputes. They remain eﬁpensive and generally faﬂ outside any benefits in time and cost that the
Civil Procedure Rules may 6ffer. It is accepted that if the limitations of complexity‘and cost are
overcome it remains an option for environmental protection that could be of use in: certain
circumstances. However; the present operation of the Civil Rules appears to perpetuate the

belief that there is one law for the rich and no law for the poor.
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Introduction

This report, Civil law aspects of environmental justice, publishes the conclusions of a six-
month project, the Environmental Law Study (ELS), which was grant—fuﬁded by the
Sustainable Development Unit at Defrz.m1 in order to review ELF’s own referral system,
evaluate private environmental cases in the County Coutts and High Couft and to
undertaké a desktop study of réport¢d envi.toﬁmenfal cases. It is also a component of
the Environmental Justice Project being co-otdinated by the Environmental Law

Foundation (ELF), Leigh Day & Co solicitors and W WE-UK.2

One of the ‘main reasons why environmental justice and law is so irnpoftant and’
desefv_es perhaps greater analysis and consideration than it is, at preseﬁt, afforded is
that, unlike many lepal areas, each issue that arises has the potential to affect a large
number of individuals and other living things - 'in that sense, it is uniqué. Further, it
relies upon a range of laws that cross the public/ptivate law divide and each of which,
alone, may not be regarded as substantive environmental laws. An example of this is the

role of personal injury law in settling environmental poisoning claims.

Much of the tension in environmental law that cause concern to people and can result
in litigation arises from conflicting pressutes on the environment from a number of
stakeholders. Landowners want to develop their land,‘pﬁncipa]ly for profit, whereas ,
local communities are keen to preserve open épﬁce and limit traffic congestion (and the
related pollutants) m otrder to p‘rotect their health. Yet, af present, there is inequality of
krights. The landowner has a right, albeit restricted by Iegislation, to develop his or her
land but there is, as yet, no equivalent fundamental right to a healthy environment.
Instead, the environment and its agents including public authorities, the Environment

Agency and communities must work within the existing legal parameters to best protect

humankind and other living things. -

Anothér reason why environmental law is important has been explained by David
Wilkinson® who notes that left to its own devices, humanity will eventually bring about
complete environmental degradation. Yet, one of the difficulties in trying to 'advécate a
more environmentally benign or sustainable way of life is that the environment-itself is

very complex. The interrelation between different species, ecosystems and life cycles is

T

Department for Environment, Food and Rural Affairs
Worldwide Fund for Nature - UK -
pp. 8-9 Wilkinson, D (2002). Environinent and Law. Routledge: London
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‘not readily understood and is often ignored as a result. Wilkinson concludes that
environmental law provides the overarching framework for the multidisciplinary
zippioaches that ate necessary if we are to halt the trend of environmental decay. And
while ethics, economics and education can provide strategies for change, each of these
© require v‘l'egal embeddedness’ to have the necessary strength to succeed. The

envitonment needs good law if it is to avoid suffering further serious harm.

5. The primary purpose of the ELS was to begin to evaluate how effective environmental
justice is for communities and individuals -experiencing environmental problems and,
how they are assisted by the present judicial system. It was cartied out in three distinct

parts:
e DPartI: a review of cases from ELF’s Advice and Referral (A&R) setvice.

e PartII: an evaluation of concluded environmental cases commencing in the County

Courts and High Court of England and Wales relating to private civil law matters.
¢ Part IIT: an analysis of reported environmental law cases. .

This report considers the findings of the study areas and draws conclusions from each. .

Background to the Environmental Law Study

0. The UK government and judiciary are committed to helping to secure access to
environmental justice. This is demonstrated by the signing and anticipated ratification
of the UN Convention on Access to Envitonmental Information, Public Participation
in Decision Making and Access to Justice in Environmental Matters 1998 (the Aarhus
Convention),* which lays down minimum standards for securing access to information,
pubﬁc pzu‘ticii)ati_on in decision making and access to justice in environmental matters.
It is also evident by recent support for-more effective sentencing in environmental
ctime cases with, for example, the publication of magistrates guide]jfles on sentencing: .

Costing the Earth: information for sentencers.

7. Environmental justice itself comprises at least two key parts. The first and more
straightforward aspect involves access to the law in resolving environmental problems

and providing the opporturﬁty to have a volce in relation to the environment.

For the full text of the Convention visit: www.unece.org/env.pp.

Edited by Stookes, P (2002). Costing the Earth: information for sentencers. Maglstrates Association/
- Environmental Law Foundation: London.
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Envitonmental justice in its broader sénse means secuting enviljonmeﬁtal equity on a
local, national and international scale to help ensure that everyone enjoys a clean,
healthy envitonment regardless of their means, where they live or their background. Tt
includes .equit}} between nations and between generations, as set out in Principle 3 of
the Rio Declaration 1992.6 The more direct notion of access to the law and
environmental justice is the focqs of this report, although it will be evident that the two

aspects are often inextricably linked. For simplicity, the distinction between the two is

made with reference to environmental justice and equity respectively.

Somethjng'that must be tegﬁi‘ded as fundamental to securing access to environmental
justice 1§ being aware of, or understanding, how effective the present judicial system is
in terms of resolving environmental ptoblems; understanding the present position is
critical to preparing and planning where to go and how to get there. Thus, one of the
first tasks of the ELS was to consider whether thefe were any existing reports, studies
or information setting out key judicial data on environmerital law. Fot example, ptior to
the study there was no way of estimating how many environmental cases wete taken to
court each year, the success of any cases that were taken, the areas of law that the cases
detived from and who the claimants for these cases may have been. Further, it was not
clequy' known what factors influenced potential claimants in deciding to putsue a claim.
Impoitantly, without key information it was found impossible to assess whete any gﬁps
méy have been in the provision' of access to justice and therefore begin to fill any
pétential gaps. While the ELS did not attempt fo answer all of these questions, it is

submitted that it provides a good base, together with the related projects (discussed

" bélbw) with which to start’ to build a comprehensive picture of the reality of

envitonmental law and justice. ©

A desk top study chrried out at the start of the ELS found ﬂlat theré were no known

specific studies completed on access to environmental justice in England and Wales that

provided even basic information on the number of environmental cases taken each

year. As a result, the ELS started with a blank canvass having to carry out primary
research in law to get even core data together and, as it will be seen below, it was found

necessary to set out quite clearly the scope and boundaries for the project.

6

UN Declaration on Environment and Development 1992 (the Rio Declaration).
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10.

11.

Related environmental justice projects

Part I reports on the findings from research undertaken on ELF’s own data and further

_research carried out to clarify that data where necessary. It directly considers the

experience and opinion of community groups and individuals faced with an
environmental concern and making efforts to use the law to resolve that concérn. One
aspéct of the Environmental Justice Project (EjP)nbeing‘ undertaken by Leigh Day & Co
solicitors and WWEF-UK complements this research by asking environmental
practitioners of their experiences when taking cases on behalf of communities and

individuals and of practising within thé field of environmental law. Part I does not -

- consider the action taken by corporate or public bodies in putsuing an environmental

action, although the associated studies consider this in some detail. They ate
complementary and provide a contrast for corporate acﬁvity. This is further supported _
in Part IIT. of this report, the Reported Cases Analysis, which provides a benchmark on
which to contrast ﬂle-ﬁndjngs of the respective studies with the public reporting of

environmentdl law.

Part TI of this report considers private environmental law cases that began and

concluded in either the County Courts or the High Court. The key aim was to begin to

) understand hlolw effective the private civil law system was in resolving environmental

disputes. This’ part was complemented by two other studigs being undertaken
concurrently; another aspect of the EJP considered the ctiminal justice system and
includes an analysis-of the number of pros‘ecuti;ms pursued, on average, each yeat.?
Also, the report Modernising Environmental Justice: Regulation and the Role of an Environmental
Tribunal (I\IEJ), 8 carried out by the Centte for Law and the Environment at University
College London, tested the merits of the Royal Commission of Environmental
Pollution’s proposal for an environmental tribunal and investigated systems of a?peal '

currently in place for environmental regulation.

Study scope and boundaries

In order to provide consistency across the study and report, certain boundaties and
definitions were used. This aimed to ensure that the review of ‘ELF’s Advice and

Referral service in Part T was comparable to evalvation of envirommental court cases

10

For further details about the project contact: WWF-UK at www.wwf.org.uk.
To download the report see: www.ucl.ac.uk/laws/environment.
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(Part II) and to the Reported Cases Analysis (Part III). The study boundaties are
detailed below. ' '

Spéda] boundaries | _ _

13. Fach pért of the study was evaluated accordirig to which region in England and Wales
cases began. To achieve this, geograp_hiéal, or spatial, boundaries were used in analysing -
data. These were based on the R¢gionai Circuits of the Court. Service including the
Midlahds, the North. East, the NQrﬂl, the South East (including London), Wales and
the West. The Court Service cleatly plays a critical role in determining acceés to
environmental justice and it was considered appropriate to base regional evaluation on
that system. While the scope of each region may not fit other distinct regional sectors
such as regional government sectors or the Legal Setvices Commis_si(sn regions, it did
provide consistency across the ELS itself and provides a base fd£ any future analysis

that may take place. For a detailed breakdown of each region see AppendL‘{ 3.

jw:isdiction A
14. The study focused on environmental action and court cases that relate to activity within
England and Wales. However, as part of the study it was necessary to consider matters
“outside this jurisdiction. For example, theAReported Cases Analysis h1v61§ed checking
all reported cases and then making a distinction between those for England and Wales
aﬁd thpsé outside the jurisdittién for 'exam'ple in Northern Ireland, S.cotland and the

European Union.

!

Historical period }
15. The review of ELF’s A&R service (Part I) and the Reported Cases Analysis (Part IIT)
covered a period of four years from January 1999 to December 2002. The Civil Cburt

Evaluation (Part IT) considered sample, cases taken from '2002: :

The public/private law divide

©16. In the UK and most othefcommon law countries theré are two broad legal categories:
private and public law. Private law covers relationships, agreements and disputes
between two or. more person (including corporate law). Public lé\v covers the
-'administtatioﬁ and regulatidn of activities taken on behalf of, and for the benefit of,
society. It includes éﬁminal law, which aims to protect society and punish those who act
unlawfully, and ad@s&aﬁve law, which includes the regulation of public bodies and
agencies.” For the purposes of the ELS and the related studies there were three distinct
legal divisions: private, public and criminal law. Part I of the ELS focussed on private

and public law matters as they related to individuals and community gIOLlpé. Part IT

®  Extract from Section 3.1 of the proposed Environmental Management Handbook. IEMA: Lincoln. -

11
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17.

18,

19.

20.

considered only private law matters arising in the County'Courts and High Court. Part

111 considered reported cases that related to cither private or public law.

Court case

A court case was defined as legal action where court proceedings had been issued. For

the Civil Court Evaluation (Part II), the case conclusion was whete judgement had been

given.

Environmental case
An environmental case was defined as any legal activity (including but not exclusively
court proceedings) that was substantially about the environment or had a significant

aspect-of the case relating to impacts on the environment and the environmental

' implications on cluaJity of life. -

Environment
The definition of the environment was transposed from that contained in the new draft

Environmental Information Regulations.!® Draft Regulation 2 provides that

environmental information is any information relating to the direct and indirect effects

on human beings, fauna, flota, cultural sites, and built structures, soil, water, ait,

: atmosPhete, ch’mafe, the land, iahdscape, natural sites (including wetlands, coastal and
marine areas), biological diversity (including Genetically Modified Otganisms (GMOs)); .

‘energy, noise, radiation, waste, material ‘assets and the cultural heritage; and the

interaction between these elements.

Type of claimant

The study considered a range of claims taken by a variety of clajmaﬁts althbugh, by the
very nature of that part of the study, the review of ELF’s-A&R setvice this was almost
eicclusiveiy an individual and/or community group seekiﬁg to resolve an environmental
concern ot problem. In the Repétted Cases Analysis, all environmental-based, cases

were considered and a breakdown of the type of claimant was made.

.

10

12

The new draft Regulations can be downloaded from: www.defra. gov.uk/environment/consult/env.info.
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7

Part I: Review of ELF’s Advice and Referral service

1.1 Introduction

ELF provides advice and assistance to communities and individuals throughout the UK
via 2 nationwide network of over 150 specialist environmental solicitors, barristers and
technical consultants. These experts make up its referral member base, which enables

ELF ‘to provide community support thtough a range of setvices including the Advice

* and Referral (A&R) service.

In 2002, ELF was awarded Quality Mark stﬁtus by the Community Legal Service (CLS)
for its setvices to individuals and communities. Attaining Quﬁ]ity Mark status means
that ELF’s setvices operate to a required standard determined by the CLS and which is
monitored on an annual basis. ELF setvices ate also subject to internal management

based on review, planning, monitoring, auditing and then further review. In this way,

- ELF’s setvice aims to secure continuous improvement in operation and petformance.

ELF hias‘, since its launch in 1992, referred over 1,700 éases to its members and deaﬁ
with many tens of thousands of inquiries. It is estimated that 100,000s of people actoss
the UK have benefited from its services. ELF cases have included matters heard in the
House of Lotrds aild the European Coutt of Human Rights. Accordingly, it is believed
that ELF’s cgllection of cases is the single largeét collectioﬁ of data relating to citizen
environmental action in the country and a key factor in secuting Defra’s support for thev
étudy. It offers the opportunity of providing a useful insight into many aspects of
environmental iegal action and access to jus{:ice. It also provideé the opportunity: of
showing how the law may be used to resoive environmental concetns prior to taking

formal legal action. The patticular areas of interest arising from the A&R setvice review

were:

® The type of the environmental problems that were of concetn to people eg, noise,

ait or watet pollution.

® The areas of law that regulate or control pollution or environmental harm (eg, the -
pollution control regime or statutory nuisance) or the patticular area of law forming

the basis of a claim (eg, nuisance or negligence).

® The estimated number of people affected by any particilar environmental problem.

13
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4.

25.-

26.

14

. The ﬁpes of people who contact ELF for help in terms of age, gender, ethnicity,

income and region.
¢ How the case concluded. For example, was the case environmentally successful?
e  Were there any barriers to taking legal action? And if so, what?

Each one of these areas of interest is considered in more detail below. Thete is clearly a
need for such information when considering access to environmental justice because, ’
along with most other areas of law, the vast majority of environmental problems are
resolved before formal legal action begins. As indicafed in Part IT for every.1,000 legal
cases concluded, just 140 will result in proceedings being issued and six will resiﬂt in-

judgement following trial.

ELF éurrén’dy refers around 200 community groups and individuals to its members for
further advice and assistance each year. Table 1.1 sets out the total number of inquiries
received by ELF and referred to its members between 1999 and 2002 throughout the

UK. Due to the range of experience of ELF members, it i§ likely that individuals or

_ community groups will often be referred to more than one member. For example, after

a first referral to a member solicitor the matter may then also be referred to either a
barrister or technical consultant, or both. However, for the purpose of the ELS;

referrals have been considered on a case-by-case, rather than referral, basis.

asesieferred’ M 208 tes o8
Tab]e 1.1: ELF inquiries and referrals 1999-2002 throughout the UK

141 0 13 208 188

As shown in Table 1.1, a significant number of ﬂlé inquities received by ELF from the

. public.are not referred on to an ELF member. Reasons for this include‘:

e That there is no substantive environmental problem. That is, after discussing the
_query with a caseworker, there is no identifiable environmental aspect to the
problem. If so, that person will be signposted to the most appropriate organisation,

A\vvhich may be a similar voluntary advice agency, such as a local-la'\.v centre.

e That there may be a more appropriate course of action. At timnes, an inquirer will
contact ELF about an environmental problem and the casewotker concludes after

discussing the matter with the inquiter, that they have not yet exhausted all other
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avenues that may be available. For example, someone concerned about a factory

‘ emitting black smoke should initially contact their local authority environmental 4
health team, who are most likely to be the public body responsible for controlling
air emissions. If this option has not yet been pursued then the environmental
problem may well be resolved by the local authority taking action against the

polluter.

* The inquirer decides not to prbceed with the referral. At times, an inquiter who. will
be given initial advice and details of how to refer the matter on to one of ELF’s
members, declines to pursue the matter and accept the option of a free initial

‘ opinion on Whethe_r the case has any legal merits. Reasons for this may include a

more general reluctance to instruct a lawyer.11

1.2 Meth()dology

The feview of ELF’s A&R service involved detailed consideration of the ELF referrals
from January 1999 to December 2002. The research Programme included  an' initial
review of any eatlier monitoring and reviews over this period that had B‘een und'ertaken
for other.purp-oses such as the initial four-week case ireview, carried out as patt bf the

normal A&R service.

The initial scoping review found that there was insufficient consistency in any previous
analytical studies cartied out and it was therefore necessary to undertake ‘fresh reseatch
Wlthin the referral case files to ensure consistency in approach when using data. In total,
668 ELF cases were reviewed, of these 35 related to Scotland ana Northern Ireland.
For the purposes of the ELS, 633 cases were analysed in detail. Thus, totals .betwee;.n
analyses differ eg, there were 136 cases referred throughout the UK in 2000 (table 1.1)

'yet the total areas in 2000 (table 1.3} for England and Wales was 132.

* Once the data relevant to the study had been taken from the case files, the research and

findings were peer-reviewed and then cross-checked for accuracy. Gaps in the data
wete then identified and it was necessary to undertake further research on many of the

files. One of the difficulties in the file review was that, despite regulai monitoring, a

See for example other studies in this area such as: Genn, H and Paterson, A (1999). Paths to Justice -
Scotland: What People in Scotland Do and Think About Going to Law. Hart Publishing: Oxford. — its
summary notes that ‘with the exception of divorce and separation problems-and accidental injury,
involvement in legal proceedings is a rare event for most members of the public ... Reluctance to become
involved in legal proceedings stems from beliefs about cost, discomfort and uncertainty about outcome.
These factors will continue to affect the threshold at which people will take steps to access the legal system.’

15
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30.

16

conclusion to the case could not be determined with accuracy and it was often
necessary to contact the original inquirer and check the status of their case and whether

or not the matter had concluded.
1.3  The type of environmental concerns

The environmental concern(s) affecting, or potentially affecting, the communities and

individuals was identified in each case and allocated to a specific range that fell within

the study definition of the environment (see paragmph 18 -above). The range of

environmental concerns raised is detailed in Table 1.2, and includes 13 specific types

and a residual ‘other’ section for uncommon concerns.

v Number and percentage of enwronmental concems raised on referral

1999 2000 2001 2002 7 13992002
No. . % - No. / No. %: - Ne. % . ' No % :
81 19% " 35 21% 37 14% . 54 23% 157 .19%

: space Iandscape" o
CPOs, ™ nghts

159 163 276 ozae e

‘Vanatlon arising from rounding up/down of percentage figures. "Compulsory Purchase Orders
Table 1.2: Type of environmental concerns
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Highlights of results -

Many péople contacting ELF stated that there were two or more environmental
concerns. For example, proposals to develop a rail freight yard in a residential area
raised conéerné about dust, vibration and noise. Where there was clearly more than one
environmental concern tlﬁese were recorded as separate items. The most common
problem for people contacting ELF (19% of all concerns raised) was to do with land
use: This included the loss of open space, impﬁct on landscape and visual amenity and
restricted access to public rights of way. The second largest cause for concern was. noise
(17%), followed closely by the impact of decisions and actions on blOleC].Slty wildlife
and habitat conservation (neatly 17%). Problems of air pollution were s1gmﬁcant (over

3%) with the i impact of problems on human health also feqtunng significantly (nearly

10% of concems).

Trends

Land use matters wete the primary concern for people in every year of the study, except
2001 when noise was of more concern. The comparable levels of concerns about land
use remained consistent (2001 excepted) at around the 20% level. There was a slight
year on year increase in concerns about noise level with an average annual ivncréase,of
1%. There was an equivalent fall in concetns over biodiversifcy, and a greater drop in
concerns about air pollution. This tirrors the general trends in ﬂ1e UK which suggest

that levels of air po]lution tend to be falling.12 There were increases in concern over the

Jack or 111adequacy of environmental impact assessment (EIA) relating to Iand use

planmng (somethmg that is reflected in the i increasing level of litigation in this area over .

the past four years'3) and also in- relation to flooding. Referrals about water pollution

‘and waste were comparatively uncomtnon. This contrasts with the Reported Cases ‘
* Analysis (Part IIT) and it may well be that concerned individuals ate, at an earlier stage,

- referred to the approptiate public bodies to resolve these matters and that the

regulatory bodies, such as the Environment Agency and local authorities, are well
placed to tackle these concerns directly. This will be of interest when conéidering the

compatative studies, particulatly in relation to prosecutions.

See pp 17-23 Defra (2002). The environment in yozn pocket 2002. Defra/National Statistics: London.
See further: pp 661-664 Purdue, M (Ed.) (2003) Current Topics, Journal of Planning and Environment Law
June 2003 Sweet. & Maxwell: London,
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-1.4 Areas of environmental laW_

An i.m?ortant aspect of access to environmental justice is the ability to resolve the
environmental problem through either the common law or a regulatory system. The
review examined which areas of law each concern was most. closely based upon.
Importantly, some concetns may have beeﬁ based on two or more legal areas eg, a civil

claim may commonly atise in nuisance and/or negligence. The results of the analysis are

“provided in Table 1.3.

: 'k‘le.lrrleer andk‘énﬁuél'ééfqeht‘age 6f.feféfféls'td;Elk..kF"memb’ers in Ehglari:d_and Wales
0 1999 . 2000 2001 . 2002 . . 19992002
iNo.wo % No, % s NV % “NO. % NoL ot

74 56% 133 ' 62%

81

136 oo et s

*Variation arising from rbunding up/ciﬁwﬁ of percentage figures i
Table 1.3: Areas of environmental Jaw
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Highlights of results

The area of law that the overwhelming majority of envifonmental concerns arise from
is the land use planning system. Over 61% of all concerns 1elatmg to dec151ons acts or
omissions arose out of the Town and Country Planning regime (6\c1ud1ng breach of
planning conditions). It was over five times as common as the next legal area, which

was statutory nuisance with neatly 12% of relevant legal areas. The only other

* reasonably significant legal area was the common law area of nuisance as the legal basis

of claims at around 6%. Beyond this, the range of legaI areas was Wide but with modest:
percentages from -each group with, for example, negligence, housing, water and
transport comptising around 2% of legal areas respectively. Areas of law making up 1%
of cases included contract, waste law, breach of land use planning §o11did01ls, village

green applications, specific radiation legislation, and legislatiobn relating to contaminated

~ land. One of the clearest outcomes from this section of the study was that the number

of areas of law coveting environmental concerns is high; with more than 21 discrete

areas.

'

. Trends

In terms of land use planning, there is an overall percentage increase in the number of

matters zuismg from the legislatlve regime, with a slight dip in 2000. In relation to
statutory nuisance, the p10p01t10n of cases 1emamecl reasonably constant at around
12%, although 2002 recorded a slight reduction. The civil law claims of nuisance (6% of
all legal areas) and ﬁégh'gence (neatly 3%) did not provide any clear trends except that
nuisance, as a legal remedy, provided more opportuhity than other legal areas for '

formulating claims although the frequency fluctuated year on year.

1.5 Number of people affected

The ELS included an aﬁglysis of the number of péople estimated to be affected by each
concernl4 being raised by people confacting ELF. This information was requested at the
initial inquiry stage and was usually confirmed by the inquirer when formally requesting
assistance tlﬁough the A&R service. In some instances, the inquirer was not able to -
specify the numbers of people affected in numerical form and, instead, provided a
description such as ‘10 neighbours’ or ‘a small village’. In these cncumstances a best

estimate was made to provide the total number of people likely to be directly affected

14

The years 1999 and 2000 were not assessed. The questlon of how many people were affected was not put to
inquirers during these years. Any attempt to second-guess numbers some three to four years later would not
provide accurate information. It was considered that such estimated information would not add to the ELS.
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By the pj:oblem;15 The numbers recorded tend to be conservative, with under-estimating
of numbers wherever there was uncertainty. For the purpose of the study, referrals that
- wete couﬁty—wide, regional or that related‘to general environmental/government policy,
were recorded as nought té avoid distorting the Aﬁ_nal analysis. Similarly, .concerns that
were identified as primarily causing harm to wildlife were not registered as directly
. affecting people. According to information from inquirers when requesting assistance,
the total number of pe’ople affected by the specified environmental problems was
98,981 during 2001 and 224,141 in 2002. Overall, these ﬁgi;res provided an average of

869 people affected by eacﬁ environmental problem.

1.6 Who contacts ELF?

ELF opérates an equal opportm’n'ties (EO) programme, which includes monitoring its
A&R service to help -clansu.re that it is made available to everyone regardless of means,
ethnicity and gender. As part of the programme, people requesting‘referrﬂl to an ELF
member are asked to anonynidusiy corhplete an BEO form. Iﬁ this way, ELF can more
effectivély un‘derstapd the representation of its service users and address. any gaps'inz

setvice provision as required.

Completion of the EO form is voluntary and does not influence any further action
taken bf ELF or its members. Completed forms are not returned with all requests for
assistance. Almost ways, someoﬁe requestin‘g assistance is dbihg so onn behalf of a
community group énd often they do not find it appropriate to complete and return an
EO form. Nevertheless, over the study peiidd, a high number of EO forms were
cmﬁpléted and feturned and provided the data for this pért of the ELS, including the
age, gender, ethnicity, disability and i.ncorne group of those people usin;g ELF’s service
and returning completed EO forms (réspondenfs). As part of the study, 569 EO forms
between 1999 and 2002 were analyseci (see Table 1.4). The subsections below highlight
some of the key data from the EO analysis.!6 Because of the anonymous nature of the
EO programme it was not possible to make a distipction between England, Scotland,

Nozthern Ireland and Wales and the analysis coveted ﬂle UK as a xvhole.

20

Pre-set numbers to estimate numbers of people affected by environmental concerns included assessing the
number of people per household as 2.4 in accordance with the National Census 2001 statistics.

Not all equal opportunity forms weré fully completed. This accounts for the disparity between data sets.
Further, the style of the EO forms changed from 2001 resulting in more detailed information being secured.
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: : 1999 2000 . 2001 . 2002 . 1999-2002
Casesreferred . 141 136 - 203 - 188 - 668
:"_EO ‘fbrhi_s‘re.r}éivecj_ 06 ";-.1;347"‘3»":jTBT‘ '-.5‘1‘4‘8' o ; k5.69”

Table 1.4: Comparison between cases referred and EO forms received

Table 1.5 indicates the age of respondents to ELF’s EO mdnitoring programme. The
most common age of people contacting ELF was from the 51-60 year group with over
32% of all respondents stating that they fell into this group. Over 25% of responderits
stated that they were from the 41-50 yeat group. The 61-70 and 31-40 year groups each:
attracted around 17%. While the 70+ and 21-30 year groups accounted for 4% of

respondents. There were no referrals from the under 21 age group.

Trends in the respondents ages are that the 51-60 year olds were consistently the most
freqUenf users of ELF’s A&R setvice and it may be implied that they are most Hkgly to
consider taking legal or other action to resolve an environmental concetn. The 41-50
yeﬁr group was the second most common age of respondent for all years. There was Van
interesting rise in the number of people aged over 70 years contacting ELF in 2001 and

2002 compared to 1999 and 2000. There was also a slight decline in the number of 21-

30 year olds responding to ELF’s equal opportunities monitoring.

182 1
o7

Totals 106 o 127 Ay

180 s s

*Variation arising lrorﬁ rbunding up/down of percentage figures. See also footnote 14 above.

Table 1.5: Age of respondents in equal opportunities programme

Gender

- Gender analysis of respondents ovet the 1999-2002 period found that 54% were male

and 46% female. Howevef, there was a clear trend over the four fea.ts of an increase in
the number of female respondents and a corresponding decline in male respondents. In
1999 the ratio was 43 % female to 57% male, 2000 was 46% female to 54% male, 2001

was 45% female to 55% male and in 2002 it was 50% male and female.
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| Ethnicorigin -

Disability

Nearly 11% of respondents to ELF’s EO proémmme stated that they had a disability.
These included arthritis, asthma, deafness, épilepsy, heart conditions, multiple sclerosis,
nerve disease,‘ quadraplegia, spinal injuries and blindness. There was no particular trend

in the figures. The 1eve1 of respondents with a disability remained broadly constant with

- a slight decrease in 2002.

Ethnic origin » _
Table 1.6 provides a detailed breakdown of the ethnic origin of respondeﬁts during
1999-2002. The single largestb group was the English/Welsh group, which accounted for

85% of respondents. Approximately 2% of respondents were Scottish and 3% Irish.

Over 1% of respondents indicated that théy were English/Itish and 1% Polish.

. ﬁ; Number of réépongj'ents and the annual ﬁeréentage of ethhicrgl;biipsfﬁ
1999 2000 001 £ 11999.2002
o No.. %" : Lo -%*‘7‘

" Scottish

CTurkish e o1 A%

CTotalss o485 48R o200 A9t 504

*Variation arising from rounding up/down of percentage figures. See also footnote 14 above.

Table 1.6: Ethnic origin of respondents to ELF’s equal opportunities programme
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The level of English and Welsh respondents declined from 89% in 1999 to 84% in 2000
and then remained constant during 2001 and 2002. Other trends were that there was an
increase in the number of Il'ldigm respondents over the study period but no Pakistani,

Black African and Black‘ Caribbean reépbndents after 1999.

Income group
The stated income of respondents over the study period provides that the lowest
income bracket (under £10,000) was the highest group with neatly 45% of all

respondents.- This was the case for each study yeﬁr period. Further, over 65% of all

respondents stated that they had incomes of under £15,000. Table 1.7 provides a -

detalled breakdown of income groups. A clear trend is that there were fewet
respondents in each income group as incomes inctreased. This was, with one or two

minor exceptions, consistent over the fout-year period.

S Arinual hunjbér ofk,re‘spo_nkde‘hts and percentage according to income group : .

. * ncomegroup ' 1899 - . 2000 2001 . ' 2002 ' °1999-2002 -
St N e e % e % No. % ‘No. %"

" Under £10,000 . - 19 36% . 67 5/% . 63 38% 60 46% 209 45%
£10-14909 | 18% 41 5% . 19 1% 95 20%

- £15419,999. 0 o% ¢ 200 12% . 180 15% 58 12%.
- £20-20,999 " S 1% 200 12% 14 1% . 54 12%

'£30-30,980

w7 m o om o m
:‘f'249?'-,49,999";‘:;i;i4 5/ s 5“,7“ o . o S8 o
;‘i£;5o-,'066,+‘, i 1 2 0 0% s w5 g o o

*Variation arising frdm rouhding sz/down of percentage figures. See also fdotnole 14 above.
Table 1.7: Income group of respondents in equal opportunities programme

1.7 LQca]ifcy of cases

The analysis of regional distribution of cases was carried out accc;rdjng to the Regional
Coﬁrt Circuit. The majority of referrals came from the South East of England with just
over 50% of all referrals being based in the region. The second highest number of
referral requests came from the West of England with over 16% of referrals being
located in the area. 12% were from the Midlands, 8%. from Wales 7% from the North

East and 6% from the North. Table 1.8 provides a breakdown.
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Annual'number and percentage of ELF referrals accordmg to reglon i

© 1999 2002
‘No. %
50%
16%
e

8%

*Variation arising from rounding up/down of percentage figures

Table 1.8: Regional 3nalys1s of ELF case referra]s

Trends _
406. The proportton of cases from the South Fast is palt[culally high and increased year on
year over the study period with a corresponding pelcentage reduction in cases from the
West and the Midlands, although ona case-by-case basis the number of referrals from
the Midlands remained constant. There was a large increase in the number of referrals
from Wales accounting for a pfoportionate increase from 4% in 1999 to 10% in 2002.
Proportionately, the nurﬁber of cases arising from the South East is significantly higher
than the demogtraphic distribution of the UK population, which is around 40%.17 There
is nb api')arent explanation for this in the way that ELF provides its services. It relies on
a national network of members and provides community Qll_treac11‘ services throughoﬁt

the UK, s‘peciﬁ_cally designed to raise the profile of ELF across the countty.
A P )

1.8 The conclusion of a case

47.  As indicated above, clarifying the conclusion to many environmental cases required
~ further investigation including contacting the original inquirer to ask how their case had
progressed. Further research was undertaken for 2001 and 2002. Table 1.9 summarises

this. |

L0020 2001-2002 ,
 70%

*Percentage between successful and unsuccessful

Table 1.9: Starus of cases

7 National Statistics — Census 2001: www.statistics.gov.uk
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Highlights of results

From the research, it was possible to clatify, with reasonable certainty, the conclusions
té over two-thirds of referrals in 2001 and 2002. 36% of concluded outcomes were
successful ie, the enviro.nmental problem was completely or substantially resolved. This
was achieved Through a mix of quasi-legal and pre-proceedings advice coupled with

mote conventional assistance such as issuing court proceedings. Further, with a high

‘proportion of cases being based on the land use planning regime, many cases were

concluded by successful representations to plaﬁning committee meetings and appeals.

“How success was attained. 2002 7 2001-2002
o W% Mo w
A7 2% %6 46%

{0 0% 20 25%

: w A e 1%

Courtjﬁ;;lgenﬁ'ent; : N \ OO% A 5% kk

Mediation . a1 %

Proceedings settled: Lo o% 0o 0%

*Variation arising from rounding up/down of percentage figures

Table 1.10: Successtul ourcomes from referrals

_ Table 1.10 provides an indication of the vrange of solutions to environmental problems.

The most frequént successful resolution of ‘cases was via the land use planning system
accounting for 46% of successfully concluded cases. This Wduld have included
representations to local authority planning committees, appeals and inquities and is
likelﬁr to be influenced by the high number of planning cases that are referred by ELF.
The role of mediation in environmental&spptes has’ beguri to atise, although it is the.

author's opinion that there is still greater opportunity in this area.

1.9 . Barriers to a satisfactory conclusion

Over two thirds of the concluded cases did not according to respondents reach a
satisfactory conclusion. In 35% of these cases the clients were advised that there were

no reasonable prospects of success. In a further31% of Cases ﬂle cost of pursuiilg legal

‘action was the main reason for its failure ie, they were advised that they could

reasonably pursue the matter and were likely to have done so buz for the cost or potential
costs that may be incurred. In 9% of casés po'tential claimants were time-barred from
taking action. A further 9% cited personal reasons for deciding not to pursue a remedy.
Four céses went to court, (3%) and judgement was given against the respondent. Finally,

thete was a range of other reasons given for not concluding the matter, this included

25
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not having any further contact with the ELF member despite being advised of the

prospects of success. Table 1.11 provides a brealkdown of reasons for unsuccessful

cases.
‘Reason for lack of success . * S0 2001 2002 2001-2002
SR : : ! No. % ' No. =% “No. %
:,dekr:easonable pqupeg:trofsu'céess: ' ; ’k v o 28 4% ©237709% - 51 35%

23 29% 46 - 31%

e nm
::“P_e‘fsénal i 13 9%
courtjudgemeni : 4 a%
: Stress_ S 1 k1’% :
 Other ",15 13%
"“i . : i Total k 2l

*Variation arising from roundlng up/down of percentage flgures
Tab]e 1.11: Reasons for zmsuccessfu] cases-

110 Conclusions

Certain conclusions can be drawn from the review of ELF’s A&R setvice, some of
which may clarify the perceptions and/or assumptions already being made in relation to

environmental law.

The wide range of concerns raised by mdlvlduals emphaslses the complex_lty of

environmental law and demonstrates the need for gleatel awareness and understanding

" when deciding environmentally related matters. Over 33 separate environmental issues

were raised ranging from air, noise and water pollution to less indirect measures such as

the right to participate or to be informed about environmental matters.

Thete is a patticularly high number of referrals atising in the South East of England.
Even allowing for the demographic distribution of the population, there is a dis-
proportionately high number of problems arising. This trend is likely to persist with the

latest government proposals to increase development in the region.!8

While a few concerns raised only impacted on one or two individuals or the immediate
environment, the overwhelming majority affected a high number of people, often

whole communities. Frequently, the number of peoplé affected ran into thousands. .

26

ODPM (2003). ‘Communities Plan. ODPM: London.
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A range of legal areas provide either the source of the environmental concern, or the
remedy. However, the land use planning regime dominates civil litigation in relation to
the environment and is by far the most visible factor influencing the envitonment in
England and Wales. While direct land use concerns such as loss of open space and
impact on landscape are of impottance they arise only as frequently as other concerns
such as noise, biodiversity and air pollution. Further, matters that are quite prominent in
terms of envitonmental ctime such as water pollution and waste!? appear to be
telatively rare concerns for communities and individuals. This may be due to the
regulatory regﬁne in place. It may also be 'that people do not perceive these
environmental concerns as much of a threat compﬁred to déveloprnents proposed in

their neighbourhood.

Significantly, the overwhelming majority of the people contacting ELF on behalf of
either themselves or theit communities do so as thitd parties to any activity or decision
being taken. Cornmunitiés and individuals often find themselves in a position where
there are unable or prevented from t’aking ditrect action to resolve a dispu;te because of
the rules of engagement within the legal system. In par'tiéular, with so many

environmental and social concerns arising out of the land-use planning system it seems

- perverse to continue to deny even a limited third party right of appeal?® (although it is

: undefstqu that the National Assembly for Wales is now reviewing this positionj.

Many of the peoiale coqtacﬂng ELF haﬁa low inco_mes.' This could imply that
cornmuni;ieé within lovfer income groups are suffering disproportionately fl'Ol‘I-'l
environmental probléms. This supports recent research,? which concluded that most
often it is the pooresvt people in society who suffer 'ﬁ‘-om a poor environment. It also
SUggests‘ tilat people in lower income groups may be mote likely to need and value the
free initial consultation provided by "ELF membets' as part of its A&R service.
However, how far those people are able to take legal action depends on the availability
of pro-bono support by the legal :and technical experts and/ot the availability of public
funding. The pi‘ovision of pro-bono services is invaluable but can only assist up to the
point where costs arise external to the pro-bono service provider (such as the liability

for another party’s costs, court fees or expert evidence) or to the extent that the provide |

19

20

‘The waste industry is still responsible for more pollution incidents than any other sector ... while the water

industry remains responsible for many serious pollution incidents’ pp 22-26 Environment Agency (2003).
Spotlight on business environmental performance 2002. Environment Agency: Bristol
pp. 54-55, DTLR (2001). Delivering a fundamental change. DTLR: London.

- Stephens, C, Bullock, S and Scott, A (2001). Environmental Justice: rights and means to a healthy

environment. ESRC, Friends of the Earth and University of Sussex. See: www.foe.co.uk.
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is able to provide advice and assistance without charge.?? This is evident from the high
number of people citing cost as a batrier to success. Access to 2 legal remedy wheréeby
each party pays their own costs is largely unavailable in environmental caseé; it is ﬁot, in
practical terms, available in the civil courts (see Part IT) and for people on low incomes
the risk of losing a court case is proportionately much greater than those who are not.
Further, public funding is not Widely available for environmental cases not least because
of the small number of e;\:pert environmental lawyers with relevant public funding

cettificates and also because of the financial and other restrictions placed on applicants

for public fun(.iing.»23

The number of people contacting ELF about concerns for their environment is
increasing with the half-year to the end of June 2003 showing a significant increase

(28%) on the number of case referrals for the same period in 2002 to ELF members.

. The need for access to environmental justice for all remains.

Over one third of concluded cases referred by ELF to its members were regarded by
the client as successful in that the environmental concern had been resolved; success
being achieved through a variety -of means ‘including, in some instances, issuing

pljoceedjngs. Of the 64% of concluded cases that were not regarded as reaching a

‘satisfactory outcome over 30% of respondents stated that ﬂley had been advised that

theit case had metits but that they did not pursue .the matter because of the cost in

taking legal action.

22

=23

28

ELF members undertake to provide a free initial consultation. While this undertaking is given on the basis of
providing up to one hour of time, in practice ELF members invariably dedicate many hours of free time to
each referral.
In March 2002, just 30 out of 8,319 solicitors firms in England had a full legal aid franchise for public law:
p- 51, Stookes, P & Razzaque, J (2002): Cormmunity Participation: The UK planning reforms and
international obligations. ELF: London. This may be as a result of the comparative remuneration available

. in comparison to the administrative work required to secure a public funding certificate. )
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Part IT Civil Court Evaluation

2.1 Intrdduction

The evaluation of the private civil legal system aimed to provide an indication of how
often’ the County Courts and High Coutt were used as a means of plotectmg the
environment. It has long been argued that many civil law remedies to environmental
' problems were inadequate.?* The d_lsadvantages include the cost of taking action, the
question of reasonableness and foresight of defendants and that while mjunctive relief
may -be avallable in some instances, most often dec1sioqs are based on c01npensat1'on
being paid to a claimant, rathet than any preventative actions being taken or ordered.
Further, the House of Lotds in Hunter v Canary [V/]ﬂl'f [1997]% afﬁxmed that the
availability of pn'va'tebnuisance was limited to those with rights to any land affected by
the .enviromnentalfharm. The judgement in Hunter also restated the approach taken in
Cambridge Water Compmg)/.'v Eastern Countios Leather [1994]% that thete was less need for
the courts to develop a comimon law priﬁdple to protect against the .escape‘ of pollution
- when that should really be left to ‘Pat]iar_n'ent and legislation. Nevertheless, action in the

civil courts does remain an option for environmental protection and a means of redress.

The need for this p'ut of the study was confirmed by the fact that, to date, thele has
been no way of calcuhtmg or even estimating with any certainty hOW many c1v11
environmental cases are taken. to court each yeat. Accordmgly, thete has been no
opportunity to identify any trends occurring or to tackle any problems that may be
‘identiﬁed within the jﬁdicial system. This contrasts with other legal areas of law such as
famﬂy-hw, debt or personal injuty cases for which the Department for Constitutional !
Affairs (DCA) (formerly the Lotd Chancellor’s Depé;tment) provides annual judicial
statistics and analysis.?’ To complemént this part of the ELS, similar evaluation work

was catried out in the ctiminal and public law field.?8

Finally, it is important to emphasise that the evaluation was a starting point and,
although the outcomes should be of real value, they cannot conclusively state the

position in relation to civil environmental action. The limitations to the study wete that

Richard Burnett-Hall (1995) cites McClaren from ‘The Common Law of Nuisance Actions’ that by the
1970’s, nuisance reached a point where the English and Canadian authorities present a confused picture: “In
the minds of many judges nuisance seems to conjure up a rather messy collage of strict liability and
negligence, with no clear pointers to the apphcabmty of either.” Environmental Law. Sweet & Maxwell.

2 WLR 684 '

2 AC264 _ ‘

See the Department for Constitutional Affairs (formerly the Lord Chancellor’s Department) www.lcd.gov.uk |
See paragraphs 10-13 above:

[C R IR
=S v w

5]
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the evaluation was based on a sample case study from selected coutts, that the
evaluation only considered tried cases and not those that had settled ptior to trial and

that the case sample was taken from 2002 only.

2.2 Methodology

To ensure that the ELS was not duplicating other studies, a scoping review of recent

environmental law literature was undertaken. This included reviewing journals such as
Environmental Law & Management (ELM), the Journal of Environmental Iaw (JEL), the

Journal of Planning and Environmental Law (JPL), Environment Action, the environmentalist, the

-Environment Times and the ENDs Reports (ENDs).2 It was also necessaty to confirm with

the DCA whether it had cartied out or knew of any comparable studies. The scoping
review confirmed that there were no known judicial statistics on environmental law
matters and that there was value and originality in proceeding with this part of the ELS.
The DCA then provided sample data from selected County Coutts and the High Court.
From this, it was possible to identify those éases that potentially related to .

environmental problems and, as a result, consider those cases in more detail.

After an initial analysis of the DCA information, 2 samplebs'et’ of 466 cases from six of

the 220 County Courts in England and Wales and the High Coutt in London was _
prepared. The County Courts were:

* Bow County Court (South Fastern Circuit)

*  Gloucester Crown and County Coutt (Western Circuit)

¢ Llangefni County Court (Wales and Chester Circuit)

e  Oxford Combined Court Centre (Midlands Circuit)

® Sheffield Combined Court (North Eastern Circuity

e Stockport County Court (Northern Circuit)

From the sample set of 466 cases, 157 were identified as potentially having an
environmental aspect. In particular, some of these wete classified as petsonal injutry
cases ‘and it was necessary to clarify whether any of these would also fall within' the
environment category. A Privileged Access Agreement prepared by the DCA was

entered into so that the potential cases could be inspected in detail. The cases examined

had concluded by trial and for which judgement had been given. They included a

29
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mixture from the Small Claims, Fast Track and Multi-Track Court systems in the
- County Courts® and from the Queen’s Bench Division of the High Court, the

approptiate court deahng with the major pnvate civil law claj.ms

A case was tegarded as an environmental case in accordance with the study
boundaties’! and any discretion was determined by the research and report author. For
instance, if an environmental aspect; say noise, was only a minor element of a claim, this
WouldAn'ot be regarded as an environmental case. However, if the ptimaty pafticulars of

a claim arose out of noise nuisance then this would be regarded as an environmental

case.

For each potential environmental case the court file was inspected or a copy of the
_ Particulars of Claim or ]udgement obtdined. For those cases where no coutt file was

available, a copy of the Judges summary was plovlded from which an assessment of the

‘case was rhade.

2.3 Findings

From the 466 case samples, juét two wete found to be environmental cases. These were ‘
both claims fot compensatiqn arising out of nuisance, negligence and/ot trespass and
related to the alleged unlawful interference with land and propetty. Injunctive relief was
ndt cléjmed. One of the clahﬁs was dismissed co1ﬁpletely and the othet was dismissed
in terms of the general enviroﬁmeﬁtal claim although a related claim for special
damages was allowed. In short, neither of the envitonmental civil cases could be
regarded as successful in terms of resolving the environmental ploblem or secuting
compensation for it. Each of the cases identified in the sample set as personal injury
cases related to individual claimants almost entirely from road traffic accidents. It was
concluded that all the personal injury claims did not fall within the study definitions of

an environmental case.

With such a low number of environmental cases it was impossible to reach any rational
conclusion or to try-and attempt to extrapolate the findings to national statistics. By way

‘of example during 2001 71,763 cases were disposed of by the court in the Coﬁnty

- Under Part 26 of the Civil Procedure Rules, the court will allocate a claim (o a track according to the scope
of each track. Part 26.8(1) provides that, when deciding the track for a claim, the matters to which the court
shall have regard include (a) the financial value of the claim; (b} the nature of the remedy; (c) the likely
complexity of the facts, law and evidence; (d) the number of parties; () the value of a counterclaim; (f) the
amount of oral evidence; (g) the importance of the claim to person who are not parties to the proceedings;
(h) the views expressed by the parties; and (i) the circumstances of the parties.

See paragraphs 12 to 20. ’
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Courts (compared to 71,233 in 2000) and 460 cases concluded in the Queen’s Bench
Division of the High Court (590 in 2000). Table 2.1 proviaes an outline summary of
court action in England & Wales with an indication of how many claims atise under

each heaci

- 2001 e
: : : S : : Proceedlngs lssued s Dlsposal by court“
*'Chancery DlVI on of the ngh Court |nc|ud|ng corporate R ; e : 37 034 i f 2736\;‘5

-and personal 1nsolvency, business, professmnal
;tneghgence trusts W|IIs -and contentlous probate G

'_Queens Bench |V|sron |nclud1ng contract tort Judlma kit

. review; the Commarcial and Admiralty Courts and the

- Construction Court: This. includes enwronmental and :
plann/ng judlcral review and c:wl cla/ms

218180 460

'k:County Coukrts 1nclud|ng debt housrng and other i lgatlon ; i :
of less complex matters and generally smaller sums.than’-

1738090 71763
coing tha ngh Court “This cludes any prlvate env:ronmental G :

4 Family matters an ng in both the ngh Courts and County s ~(estimate) 656,000 7+ " 656,003
‘Couris mcludlng public and prlvate children caseSidvorce:‘ L TR R L e

~*(decree nISI) matri ial financial matters, domeé’uc L : T e L R N
wolence an contentlous p‘ bate matters

- Cririinal cases cm ng.Ci

:;1,,031,,0‘00 HRy

* lnvolves the court taking a role in reachmg settlement eg, providing a court order. turther matters may be resolved by |nformal settlement

Table Z 1: Summary of. IegaJ action in 2001

It may well be that there is a larger number of private civil environmental law cases than
the research suggested. There may, for instance, be clusters of aotivity which the sample

selection of cases did not highlight. Cleatly, notwithstanding the lack of data, some civil

environmental claims still arise and are successful, see for example the case briefings on

Milka v Chetwynd Animal By Products (1995) Ltd (2000)32 and Dinotaro v Marshall (2001).33
Although for both reports the author accepted that they did not. give rise to any novel
point of law, but that they were of interest simply because they illustrated that private

civil law envitonmental cases do still arise.

2.4 Conclusions

The Civil Court Evaluation focussed solely on private civil law proceedings and did not
include ptlblic law matters arising by way of judicial review. Further, although the study
found only two out of 466 cases, it should be emphasised that this is only part of the

picture and account should be made of the potential cases that do notrconclud'e by way

32

33

32

ENDS Report 301 at 56
ENDS Report 314 at 55
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of court judgement. Importantly, access to envitonmental justice includes the
opportunity of secuting legal and technical expertise and advice in environmental
matters and, while court proceedings are a vital element of access to justice, the concept -

is much broader.

In 1978, the Pearson Commission® concluded that 86% of cases settled without
proceedings . bejng issued. More recently, the Lord Chancellor’s Department
investigated the effectiveness of the Woolf Reforms in its report: Emerging Findings: An
Early Evaluation of the Civil Justice Reforms.3 It stated that, overall there had been a drop in
the number of clajm.s issued; in particular in ﬂle types of claim where the new Civil
Procedure Rules had been introduced, that there was evidence to show that settléments
at the door of the court were few_er, and that settlements before the hearing da}'f had

increased. Research by Goriely e o/ in 2002 affirmed this.3¢ The present position,

. encouraged by the Woolf Reforms, that the success of the civil legal system is outside

the coutt doot, tends to complement the findings of the ELF review discussed in Part T

with only a small fraction of cases resulting in trial yet a much greater proportion being

regarded as successful.

Regardless of the pdtential number of cz;s.es that may tesolve without proceedings, the
results of the study question the effectiveness of ptivate law giving anjr effective form
of environmental protection. Most often, t‘hé only relief that the private law éystem can
réa]istically achieve is to attemp%: to financially compensate for environmental harm.
Moreover, there 1s no compulsion on a successful claimant to use the _dmnages awarded
to make good the environmental hatm. This is illustrated by two recent nuisance claims:
Marvic v Thames Water Utilities 1td [2002)37 and Dennis v Mz'ﬂz'mj of Defence [2003].38 Both
of these cases resulted in compensation being awarded but that it was not for the
cla_'iman.t to then rectify the environmental damﬁge that arose. In Maric, Thames Water
have appealed to the House of Lords and the matter will be heard in October 2003.
The case of Dennis raises some interesting questions of equality before the law and is

discussed below m mote detail.

It is submitted. that the Civil Procedure Rules do not favour environmental law cases.
The system of small claims, fast track and multi-track seek to produce a system that is

more efficient and effective in operation in order to reduce the time it takes to resolve a

34

The Royal Commission on Civil Liability and Compensation for Personal Injury (1978) Cmnd 7054.
Chairman: Lord Pearson. LCD: London.

LCD (2001). LCD: London.

Goriely, T et al (2002). More Civil Justice: The unpact of the WoolfRefmms on pre-action behavzom
Research Study 43. The Law Society & Civil Justice Council: London.

AER 698

EWHC 793 (QB)
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dispute, reduce the costs involved in taking action and remove some of the stress and

- anxiety of taking action. However, environmental cases often involve complex issues of

evidence, causation, liability or quantum and, by their nature, may well be unsuitable for,

the simplified coutt rules.

This should be seen as a genuine concern as it appears that one option for access to

justice ie, the private_civﬂ court system has restrictions. In pzu-ﬁcular, the small claims

. court, which is based on the principles of speed, efficiency and, importantly, each party

paying their own costs, is effectively unavailable to individuals and communities seeking
to use the legal system to resolve a 'problem. “This mirrors the position of the
Administrative Coutt system whereby the option of challenging public dec151on—mak1ng

on the environment is often plohlbittve because of costs and titme.

To find that such a small éroport‘ion of envifon_mental cases are reaching the coutts
may be regarded as a concern for the private civil law system. In theory it provides an
environmental remedy in certain circumstances.but the reality is that the action available
is ].1.rmted to nuisance and negligence and in practice; it is an inefficient tool to prevent
env]ronmental harm. Fulther the cost—effecmve court system is outside the scope of

environmental law, rendermg environmental action expensive. The role of pre-

" proceedings legal action is a vital element of access to environmental justice but it

remains a concern that so few cases result in legal action. Importantly, the threat of

legal action is only effective if it is a real threat; otherwise it is without force.

It is‘submitted that the case of Dmﬁis v MoD [2003] illustrates the iﬁequali‘ry of accéss to
environmental justice in the present private civil law system. Mr and Mrs Dennis owned
Walcote Hall Estate, Cambridgeshire with é.pound 1,400 acres including a large house,
associated buildings; farmland and woodland. In 1986, Mr Dennis began complaining
about the noise from the use of neatby land caused by the Ministry of Defence

operating Hawker Harrier jets. Some yearts, later, the Dennis’ issued ‘proceedings

claiming damages of around £10,000,000 for noise nuisance. The hearing in the High

Court lasted eight days with leading and junior counsel instructed by both parties. The
Dennis’ were awarded £950,000 in damages to compensate for past.and future nuisance
until around 2012 at which point it was likely that the nuisance would stop. If it
continuedl in a different form (eg, different aircraft being tested) then the judge

indicated that that would give rise to a fresh cause of action.

There is no suggestion that the Dennis’ should not have claimed damages, however
they were in a rather exceptional situation that would not have atisen for almost all

other claimants suffering from nuisance, and particulatly noise. This enabled them to
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use the legal justice system to the best of their ability. They were, it is assumed, in a
position to carry the risk of an eight-day trial and its costs. This would not be the case
with most other noise sufferers. Also, they wete able to claim the nuisance not only
caused them to suffer personal inconvenience, but also a loss in the value of their
estate. Again, this is not open to most other sufferers. In essence, much of the claim
was to remedy a reduction in property 'value, rather than environmental harm. Finally,

they were suing a defendant, who could pay the cost of such an award (ie, society

and/or taxpayers).

The exceptional nature of the case is that if you are rich enough to use the law then it
can be of assistance. If not, then the legal system provides little remedy. If you are

Wealthy enough for noise to materially affect your property value then the law can

-assist; if not, then you should not be compensated.
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PartIII  Reported Cases Analysis

31 Introducﬁon

The third part of the ELS involved an analysis of repoﬁed environmental law cases
between 1999 and 2002. This was: a) to provide a benchmark of the type of cases being
pursued by analysing those reported ;:ases pubiicly available; b) to assess whether the
teporting of environmental law cases is an accurate reflection of practice and; c) to offer
a comparison between the number and type of environmental cases reported aﬁd the

number of cases actually being pursued in court.

3.2 Methodology
The scope of the Rgpoi'ted Cases Analysis (RCA) included:

® An evaluation of the decisions reached and whether they wete successful in terms

of protecting and/or enhancing the environment,

* An assessment of the type of claimants taking legal action eg, whether the claim

was made by an individual/residents, a local authotity or other public body.

¢ An assessment of the problem the litigation was trying to resolve.

e . An evaluation of the legal atea upoh which the claim was based eg, if it related to a

regulatory regime such as the integrated pollution ptevention and control regime.

- The survey was based on all the cases reported in the Environmental Law Repozts

(ELR) published by Sweet & Maxwell between 1999 and 2002. This was supported by
consideration of case reports ot.synopses in other envir'onmgntél/ legal journals. The
analysis of co_rnparablé reports found that over half the cases reported in ELR were also
reported in JEL and ELM. For example, in the six 2001 editions of ELM thete were 38
detailed envitonmental cases synopses on cases relaﬁng’ to England and Wales
(comparéd fo 29 in ELR for the same period). Of those 38 cases, 20 were also reported

in ELR. However, in order not té place undue emphasis on the level of case reporting

. in envitonmental ‘matters, the reports from the various publications were not

accumulated. The purpose of considering other publications was essentially to confirm
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that the ELR provided a reasonable representation of environmental case law. In total,

153 case reports were reviewed. Of these, 17 wete criminal cases, 7 telated to causes

arising in Scotland or Northern Ireland and 12 wete either European or International
matters. Also, over the study period, some cases were reported at both lower and higher
court stages, and in these circumstances only the highest appellate court decision was

analysed. As a result, 103 cases wete considered in detail.

3.3 Findings

- Environmental success

Success was defined according to whether the environmental problem was resolved ot

alleviated. Importantly, in the RCA success was not only based on the success of the

claimant in their particular matter but aléo on whether environmental benefit was
secured or was likely to rgsult from the decision. For example, if a person who had been
served with a noise abatement notice, succeésfu]ly appealed against that notice, this was
regarded as unsuccessful becaﬁse the environmeﬁtgil problem (the noise) is likely to
continue. It is accepted that determining success in thesé terms, the FLS was ultimately |
subjective, however it was regarded that this was a necessary and unavoidable aspect of
the study. Soine level o>f subjectivity was inevitable to ensure that the study progtressed
and that some coticlusions could be drawn. The need to'import an element of
subjectivity highlighted, véry eatly in the study, one of the unique problems with
secuting access to environmental justice, which is that. the environment itself and
benefit arising from it may be regarded dlffeien‘dy by a range of people and

orgamsauons and that it can be mﬁmtely variable.

Between 1999-2002, 36% of the cases were considered successful ie, the claim or appeal
was granted or allowed, compared to 64% th;s‘e clairns were dismissed. HoWever, this
did not accurately reflect whether there was environmental benefit detiving from the
decision. For instarice, if a company was taking legal action to avoid compliance with

waste regulations and failed this would be regarded as an environmental success even

' though the court dismissed the action. Thus, in terms of environmental benefit, 47% of

decisionis were successful, compated to 53% that were regarded as unsuccessful. The
determination as to whether a decision was successful was ultimately subjective and

determined by the reseatcher and author.
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Types of claimmants using the courts .‘

The most frequent court users according to the feported cases were residents, which
accounted for 36% of claimants. Company or business organisations made up 27%,
local authorities 21%, Government agencies (eg, health authorities) 7%, Non
Governmental Organisations (NGOs) 5% and a final residual group comprising a
number of non-specific claimants Aaccoun‘ted for the remaining 5%. This outcome, at
first glance, conflicts with the findings in ME] which found that there were more
c,brpomte bodies taking action than individuals/associations and NGOs at a raﬂo of 28
compared to. 22 (the RCA ratio being 27:41). However, this may be explained by the
fact that .the UCL report does not cover land use plaﬁning matters whereas the RCA
does. This is significant because judicial review of land use planning decisions is thé
only means of challenge for individuals and NGOs that are not applicants in the
planning process. Whereas co@omte bodies making planning applicatioﬁs have the
planning appeal process as an alternative means of ac‘rion.' Planning appeals wete not

reported in the ELR during the course of the study period.?

Regional basis of claims

The region with the largest number of reported énvironmental cases ‘was the South
East, including Tondon, with 40% of all cases being based on matters arising from this’
area. A further 18% telated to the Midlands, 12% ‘to the Notth, 11% to the West, 9% to |

the North Fast and 5% to Wales. There were around 6% that were either not region

_ specific because they were dealing with general environmental policy, or that the region

could not be identified from the case report. The proportion of cases for respective

regions is broac’ﬂy comparable to the ELF review as far as London and the South East

generated an overwhelming majority of cases. However, there were distinctions

between the regions with the ELE review noting a larger number of cases in Wales (8§%)
and the West (16%) and less cases from the Midlands (12%), North (6%) and North
East (7%). S V

Types of environmental pr_ob]em

Tlie most freqﬁent concern .or environmental problem related to waste with around

18% of all concerns based upon this. This was followed closely by the lack of an EIA in |
land use planning mattets and.complaints about noise which each accounted for 16% of

the cases considered. Concerns about water pollution related‘ to 7%, as did matterls

relating to the built environment. Air pollution accounted for 6% of the concerns while

39
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In 2002, there were 13,539 planning appeals in England-of which around 350 related to major development
and therefore, it is submitted, likely to have an environmental impact. ODPM (2002) Development Control
Statistics 2002 and Further Research into Mediation in the Planning System. See www.odpm.gov.uk.
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human health and matters relating to land use (excluding ETAs) such as the loss of opén

spaces represented 5% each.

Legal area

The legal framework or regime that the environmental concerns were based upon
shows that 27% of all reported cases related to the statutory nuisance regime, with the
laﬁd use planning system being the basis of challenge in 25% of cases. 13% of cases
related to the waste regulations. Common law claims in nuisance were the basis of 7%
of reported cases and negligence 5%. The Integrated Pollution Control regime gave rise
to 6% of reported cases. With the exception of thé land use planning regime and waste,
the legal area forming the basis of the environmental concern was broadly comparable
to the ELF review with statutory nuisance prominent and nuiéanc’é and negligence

playing a moderate role.

Comparable analysis |

Due to the lack of private civil law cases arising from the stud§; it ‘was not reasonably
practicable to provide a comparable analysis in terms of accuracy of feported. cases,
however this ‘m_ay be sornethjng that can be returned to when considering the as sociated
studies being carried out'(see paragraphs 10 and 11 abovej. Compared to the ELF
review there were far fewer reported cases on land use planning although the
prominence of EIA related decisions before the coutts is significant and indicates thﬂt:
this aspect of regulating planning and the environment remains contentious. An

interesting comparison is that issues around waste were high, yet were less of a concern

- overall, for communities and individuals (according to the ELF review in Pazt D. The

high number of cases relating to noise complements the ELF review findings.

In tetms of legal areas of cases, statutory nuisance claims wete prominent in both the
RCA and the BELF review. The land use planning regime was also the basis for a high

number of cases in the RCA but far fewer than the ELF review.

3.4 Conclusions

The RCA found that the highest proportion of cases arose from individuals, residents
and NGOs taking action. This was not the conclusiot; reached in ME]. However, ME] A
did not cover judicial review of planning decisions, fnan‘y of which were taken as a
means of last resort by communities .and individuals having no other form of legal

remedy.
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In terms of the aims of the RCA, the environmental cases that were reported appeared
to be reasonably consistent with the number of cases being referred to ELF with some
important exceptions in relation to regulatory type cases such as waste, water and IPC.

There was a broad mix of water, waste air pollution, land use and noise. However, it

‘remains uncertain whether the cases reported accurately reflect environmental law- in

action. Overall, there were 153 case reports over the four year study period appears

'quité a high percentage of cases compared to the possible numbers ‘of environmental

cases subject to court proceedings. The ME] suggested that‘ around 600 environmental
appeals may arise each year from the various regulatory regimes. It is the authot's
opinion from carrying out the Civil Court Evaluation (Part II above) and considering
the BLF review that there could be anything from between 100 and 1500 civil law cases

concludiilg in the courts each year. It is believed that any number of cases exceeding

this should have been evident from the research carried out.

Thé fact that there is a comparatively large number of reported cases suggests that the
environmental law is legally significant. Indeed, its uniciueness derives from the fact 'that
pollution and énvironmentai decision-making has - many implicationé n termé of
permanence, uncertainty, associated consequences of Qualityof life, ecology and health
and the impact on future generations. It also gives the impression that there are more
environmental cases than nﬁay be suggested by the Civil Court Evaluation and MEJ.

However, if they raise important points of law, then this may be justified.

In recent years there has been an increase in the number of cases relating to EIAs. It is

recommended that further research is carried out in this area and in particular whether

the thrésholds that determine whether development constitutes EIA development are
too high'and whether thete is sufficient expertise among officers deciding when EIAs

should be.carried out.*

40 pp 143-151 Stookes, P (2003). Getting to the real EIA. Journal of Environmental Law. Vol. 15 No. 2. Oxford
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Part IV Overall conclusions

Environmental justice operates across a wide range of legal areas from land acquisition
to tteSpass, housing to ex;iction, taxation to transport. It is also based on a range of
discrete’ eﬁvironmentally specific regulation and case law on biodiversity, water law,
integrated pollution prevention control, radioactive substances and land use. Moreover,
thete are as many diffetent types of environmental concern operatinlc;r across these legal
areas including air pollution, human health, noise, flooding and loss of open spaces.
Over 33 separate environmental issues were raised ranging from air, noise and xx.fa.ter
pollution to less indirect measures such as the right to patticipate ot to be informed

about environmental matters (paragréph 33 of the Report). Finally, environmental law

- operates within the civil, public and ctiminal law felds. This complex, cross-cutting

characteristic of environmental justice is unique in law. The putpose of the ELS was to

begin to evaluate the effectiveness of environmental justice. Hopefully, it has achieved

‘tvhis.

The reviéw of ELFs A&R sewice highlighted one of . the unique aspects of
environmental law in that the impact from specific environmental damage, one
polluting activity ot a spec1ﬁc decision regulatly Lesults in many 100’s and 1 OOO’s of
people being potentially affected. According to information from inquirets when
requesting assistance, the total numbet of people affected by the "specified
environmental problems was 98,981 during 2001 and 224, 141 in 2002. Overall, these
figures provided an average of 869 people affected by each environmental problem-

(palaglaph 36). This should be effectively recogmsed when considelmg the public

nature of envnomnental law.

The ELF review also found a disproportionate number of environmental problems
atising in London and the South East compared to other regions of England and Wales
(paragraphs 45 and 46). It is recommended that the latest government proposals for

further intensive development in the region recognise this and take it into account when

implementing policy.

The ELF review included an analysis of respondents to ELF equal opportunities
monitoring programme. In terms of the respondent’s financial status, the largest
majority of people stated that they had incomes in the lowest income group. The stated

income of respondents over the study period provides that the lowest income bracket

» (ander £10,000) was the highest group with nearly 45% of all respondents. This was the
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case for each study year period. Further, oner 65% of all respondents stated that they
had incomes of under £1 5,000. (paragraph 44). This suggests that peéple in this income
group were in the greafest need of legal assistance. Yet the availability of public funding
for environmental matters is, at best, uncertain and there is a real need to examine‘this'

farther and to resolve any inequity that arises. The lack of public funding and therefore

access to environmental justice is exacerbated by the operation of the Ctvil Procedure

Rules (paragraph 74) and illustrated by recent case law. There remains, it seems, one law
for the rich and another for the poor. It is recommended- that there is examination and

review of the role public funding plays in supporting environmental legal action. -

‘ The ELF review also found that péople in the 51-60 year old age group were the most

© frequent users of ELF’s service and it may be that they are most likely to consider

taking legal or other action to resolve an environmental concetn (paragraph 40). The
gender of people being referred by ELF-were 54% male and 46% female. However,
there was a clear trerid over the four years of an increase in the number of female
respondents .and a corresponding decline in male respondents; in 2002 it ‘;xzas 50% male
and female (paragraph 41)‘. Thé single largest ethnic group was English/Welsh which
accounted for ‘85% of respondents. There was an incL_‘eage in the number of Indian
respondents over the four year study period but no Pakistani, Black Aftican ot Black

Caribbean respondents after 1999, the first year of the study (paragraph 43).

The ELF review found that environmental concerns were covered by more than 21
discrete areas of law. The area that the overwhelming majority of environmental
concerns were based upon was the land use planning.system. _Ovér 61% of all concerns
relating to decisions, acts or omissions atose out of the Town aﬁd Countty-Planning
tegime (excluding breach of planning conditions). It was over five times as common as

the next legal area, which was statutoty nuisance (paragréph 34).

From the outcome of the A&R review, and the fact that other areas of related research

have not considered the land use planning system, it seems that planning remains-

comfortably detached from environmental matters and continues to fall largely outside

the scope of environmental matters. It is recommended.that land use planning reforms
incorporate greater access of review for all interested parties. The simplest and most
effective mechanism for this would be a limited third party right of appeal on the

occasions that justify this. It is recommended that further research is carried out in this

" area. It must be acknowledged that land is only one environmental media together with

air and water; yet its use, or misuse, gives tise to a vast array of adverse environmental

impacts.
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Over one third of ELF referrals were regarded by the client as successful in that the
environmental concetn had been resolved. Of the concluded cases that Were. not
regarded as 'teaclﬁng a satisfactory outcome over 30% of respondents stated that théy
Had been advised that their case had merits but that they did not pursue the matter -

because of the cost in taking legal action '(paragraph 59).

From the outcome of the Reported Cases Analysis (Pal;t III), environmental action
appeared to be modérately successful; in terms of environmental benefit, 47% of
decisions were successful, compared to 53% that were regarded as unsuccessful
(paragraph 84). The most frequent court users according to the reported cases were
residents, which a‘ccounted for 36% of claimants. Company or business organisations
made up 27%, local authorities 21%, Govetnment ageﬁcies (eg, health authorities) 7%,
Non Governmental Organisations (NGOs) 5% and a final residual group comprising a

number of non-specific claimants accounted for the remaining 5% (paragraph 85).

The RCA found that the most frequent concern or environmental problem related to

© waste with around 18% of all concerns based upon this. This was followed closely by '

the lack of an EIA in land use planning decisions and complaints about noise which
each accounted for.16% of the cases considered. In terms of EIA this raises concern
whether the EIA regime is working effectively when it is giving rise toa compatatively
lmge number of complaints. It is suggested that further research may be needed in this
area and in particular whether the thresholds- that determine whether developrnent ' '
constitutes EIA development atre t00 high and {x711ed1er there is sufficient expertise
among officers deciding when EIAs should be cartied out. Interestingly, and in contrast
to the RCA, ELF referrals about water pollution and waste were comparatively rare
which suggests that individuais concerned about these tyl.:»es of problems are, at an
earlier stage, referred to the appropriate public bodies to resolve these matters and that
the regulatory bo,dieé, such as the Environment Agency and local authotities, are Wé]l

placed to tackle these concerns directly (patagtaph 33).

The‘results of the ELS question the effectiveness of .private civil law giving any
effective form of environmental protection. Mosf often, the only relief that the can
realistically achieve is to attempt to financially compensate for environmental harm.
Moteover, thete is no compulsion on a successful claimant to use the damages awarded

to make good the environmental harm (paragraph 73).

It seems that, in practice, ptivate civil law remedies are not an adequate form of

resolving environmental disputes. They remain expensive and generally fall outside any

benefits in time and cost that the Civil Procedure Rules may offer. However, it is

3
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107.

108. .

109.

accepted- that if the ].inﬁtations of complexity and cost are overcome it .remains an
option for environmental protection that could be of use in limited circumstances.
There are cleatly some words of wisdom in the House of Lords suggesting that
environmental protection should be left for Parliament and legislation and thﬁt, given
the complexities of environmental law, its protection and enhancement is left to public’
bodies who have the responsibilities, duﬁeé_ and resources for this. If so, all those
responsible for environmental Proﬁection must fully understand the broad principles

underpinning environmental protection.

If public bodies are given greater responsibilities, powers and dL{ties, then the ability to
challenge public decisibns, acl;‘s ér omissions taken on behalf of society must be made
more accessible. The Government is conﬁdént that the bresent sjrstem of judicial
review complies wifch the requirements of the Aarhus Convention but the findings of
the ELS test this reasoning. With so many individuals and communities concluding that
the reason for not taking legal action was one of ‘cost and liability (see paragraph 50) it
cannbot be. cotrect to assume that the present system provides a means of review that is
“fair, equitable; tlmely and not -prohibitively - expensive’#! Clearly access to

environmental justice must mean access for all, regardless of means and the outcome of

both the ELF review and the ELS test this.

There needs to be further investigation into the role ;mAd. ability of public b(sdies taking
greater poéitive action to protecf the environment. If there are gaps in operation, for
example, that resoutces are limited, then ‘there should be serious consideration on
secuting greater finance for ‘these areas. There is inconsistency in a Government that

promotes sustainable development and produces a strategy to that effect,*? yet

advocates a large road building pgogtarmne43 which will exacerbate the problems most

citizens feel most strongly about.

There should be a review of the role of vju'dicial teview in supporting environmental
justice and in paxtiéulat the potential for establishing the principle that each party péys
theit own costs. Too often, legal action that had reasonable prospects of success has
not been pursued because it has been prohibitively expensive. The traditional court
approach of the loser paying the winners costs is- discriminating against those without
adequate resources to cover the potential of losing. Some leading judiciary have raised

the ptinciple of greater use of no-costs orders.* This principle should be adopted so

41
42

43

44

This is required under Arncle 9(4) of the Aarhus Conventlon 1998.

DETR (1999). A better quality of life: UK Susmmable Development Strategy. DETR: London (cunently
under review).

The Observer 15 June 2003, see: www.observer.co.uk
p- 6, LJ Sedley (2007) Aarhus Convention Confelence Report. Environmental Law Foundation: London
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that it provides some certainty, priot to issuing proceedings, for environmental mattets

that affect a significant proportion of a locality. Environmental champions should be

. praised not financially petsecuted.
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Appendix 1

Glossary
A&R » » Ad.vice‘ & Referral
CLS i lCom._mu.nity Legal Services
CPO : Compulsory Purchase Oxder
DCA Department fory Constitutional Affairs
Defra ‘ Department for Environment, Food and Rﬁml Affairs
EIA Environmental Impact Assessment
ELF | o EgVironmental Law Foundation
"ELM . N . Envjrgnmentﬂ Law and Management -
ELR : Eavironmental Law Reports
ELS ' . Environmental Law Stud)f
EN]SS reporf Environmental Data Services report
EO . : Equal Opportuniﬁes |
GMOs Geneﬁéaﬂy modified brganisms
TEMA Institute of Environmental Management and Assessmelznt
JEL * . Joutnal of Eavitonmeatal Law
| LCD . Lord Chancellor’s Department
ME] Modernising Environmental Justice: Regulation and the Role of
an Environmental Tribunal ’
NGOs Non Governmental Organisations
: RCA Reportedr Cases Agalysis
UCL ' vUn.iversity College London
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Geographical regions of study
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Herford
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Environmental Law Foundation |

Adv1ce and Refetral
This national service provides advlce and assistance in all matters relatmg to the law and the
environment, using ELF’s network of expert environmental solicitors, batristers, scientists and
consultants who help people tesolve their envuonmental and cornmumty problems.

Should legal ot techmcal assistance be requrred the case is referred toa sohcitor bz.rrrster or
technical expert for further advice. The initial consultation is free and any further assistance is -
ptovided free, at cost ot at an agreed reduced rate. To find out mote please call 020 7404 1030.

Outreach ' ‘ :
~ELF has been runmng an Outreach programme since 1999 Its ob]ecttve is to help and support
‘ commuruty groups on all aspects of environmental law by orgamsmg and running Workshops

seminars, envitonmental law surgeries and other events in theit region. It provides information
and pubhcattons for individuals and groups, raises awareness about envnonrnentzl rights and

]usuce and lnforms people about ELF and its. servlces

The progmrnme emphasrses the i nnportance of comrnumty empowerment It has been very
successful in’ helpj.ng groups to heIp thernselves advismg thern on the cuftent state of the law
and howi it rmpacts on their particulai concern. "

Events : ‘ ;
ELF organises at Ieast two ma]or events each year to raise awateness about specific aspects of
environmental law In 2001 it presented the inaugural Professor David Hall Lectire, entitled
Emvironmental Risk: The Re{pmmbz/zrzer of the Law and Science, by Lord Woolf, the Lord Chief ;
Justice. In 2003, ‘the David Hall Lecture was presented by Fiona Reynolds CBE, Dﬂector— e
‘General of the National Trust and ELF Patron entitled, DPlanning for a Small Island. Other recent
events have included the Aathus Convention Conference in Novembet 2002.

Training and Educanon :
The skills and expeittse of ELF 'md its members are used to inform the legal and other
professions about toprczd envrronmental issues through the provrsron of training programmes.

: ‘ELF provides Continu.mg Professional Development traimng that i is accredlted by the Law
Society, the Bar Council and the Institute of Legal Executives and the Council for Licensed
Conveyancets. It also runs 2 training programme for-volunteers and interns covering the

practice and process of envuonmental law case management and the pnnciples of sustzunable
‘development : : :

Policy Development :
ELF aims to promote access to environmental j ]usuCe for commumues throughout rhe UK and
to encourage envj_romnental awaretiess at evety oppoltumty It seeks to empower communities

and md1v1duals to take action and make real change for the better for the environment and for
the future.
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